The Crypto-Currency Act of 2020: Evaluating First Steps
Toward Clarifying the Digital-Asset Regulatory Landscape

“Without a sound, pragmatic, and agile national policy framework for digital
assets, I am concerned that the United States will not be the world’s leader in
this critical new technology, that it will continue to fall behind, and that it will
not fully reap the benefits of the economic transformation that digital assets will
bring.”!

[. INTRODUCTION

In 2008, a person or persons using the pseudonym Satoshi Nakamoto created
Bitcoin, the first cryptocurrency.? Bitcoin and other cryptocurrencies use block-
chain technology to verify transactions made on their respective networks.> A
blockchain is a decentralized ledger that rewards users on its network for verify-
ing transactions; users on the network must solve complex cryptographic prob-
lems to confirm a transaction on the public ledger—a process commonly referred
to as “mining.”* Each new transaction forms a block that is added to the chain
of previous transactions involving that particular unit of currency, and it is im-
possible to alter a block without changing all of the blocks preceding it in the
blockchain.® Blockchain thus allows people to reliably process and record

1. Examining Regulatory Frameworks for Digital Currencies and Blockchain: Hearing Before the S.
Comm. on Banking, Hous., Urb. Affs., 116th Cong. 36-37 (2019) (statement of Jeremy Allaire, Cofounder, Chief
Executive Officer, and Chairman, Circle Internet Financial Limited).

2. See Averie Brookes, U.S. Regulation of Blockchain Currencies: A Policy Overview, 9 AM. U. INTELL.
PROP. BRIEF 75, 77-78 (2018) (describing history of Bitcoin). “Created,” in this case, refers to Nakamoto mining
the first Bitcoin. See id. at 79 (attributing invention to Nakamoto and defining “mining”).

3. Seeid. at 78-79 (explaining blockchain technology).

4. See id. (describing cryptography process); Rebecca M. Bratspies, Cryptocurrency and the Myth of the
Trustless Transaction, 25 MICH. TECH. L. REV. 1, 12 (2018) (explaining proof-of-work verification). In this
context, “decentralized” means that no single entity determines what transactions the digital ledger records. See
Brookes, supra note 2, at 77-78 (explaining decentralization). The security that the mining process creates de-
rives from the increased computing power needed to verify each subsequent transaction. See Bratspies, supra at
12-13 (describing cryptocurrency mining). Increased computing power demands increased energy usage, leading
to cryptocurrency miners consuming astronomical levels of power. See Jon Huang et al., Bitcoin Uses More
Electricity than Many Countries. How Is That Possible?, N.Y. TIMES (Sept. 3, 2021), https://www.ny-
times.com/interactive/2021/09/03/climate/bitcoin-carbon-footprint-electricity.html [https://perma.cc/4Y ZE-
PY53] (explaining cryptocurrency mining power consumption).

5. See Bratspies, supra note 4, at 12-13 (noting people cannot alter blockchain).
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transactions without relying on a third-party institution and can, among other
things, significantly reduce the cost of these transactions.®

After years of relative obscurity, by 2017, Bitcoin—and cryptocurrencies in
general—became mainstream, not only as a mode of exchange, but as an invest-
ment asset.” Individuals and institutions began trading cryptocurrencies with the
hope of profiting; companies began raising money through initial coin offerings
(ICOs) that sold tokens—a form of cryptocurrency typically representing a good
or service the company launching the ICO offers—rather than ownership shares
of the company.® The lack of regulatory oversight toward ICOs has made them
attractive to companies, but also made them susceptible to fraud and insider trad-
ing, prompting the Securities and Exchange Commission (SEC) to increase its
regulation of ICOs.® Because of the relative novelty of cryptocurrencies, the
United States does not have a clear regulatory scheme for them; while the SEC
defines certain cryptocurrencies released through ICOs as a security, the Com-
modity Futures Trading Commission (CFTC), Internal Revenue Service (IRS),
and Treasury Department’s Financial Crimes Enforcement Network (FinCEN)
have each classified cryptocurrency so as to give themselves broad authority to
regulate it.'® This lack of regulatory clarity negatively impacts the United States’
ability to attract and retain innovators in the digital asset industry.'!

The Crypto-Currency Act of 2020 (Bill) seeks to resolve the federal govern-
ment’s current regulatory confusion over cryptocurrency.'> Specifically, it

6. See Avery Minor, Note, Cryptocurrency Regulations Wanted.: Iterative, Flexible, and Pro-Competitive
Preferred, 61 B.C. L. REV. 1149, 1150 (2020) (describing potential benefits of blockchain technology); Scott D.
Hughes, Cryptocurrency Regulations and Enforcement in the U.S., 45 W. ST. L. REV. 1, 3-4 (2017) (discussing
potential for blockchain to eliminate need for trusted third parties). Using third-party institutions to verify digital
transactions requires trusting those institutions to correctly verify the transactions and prudently use the personal
data they collect from individuals to perform this function. See Bratspies, supra note 4, at 11 (describing trust
required for institution-processed digital payments). According to its proponents, one of the main benefits of
cryptocurrency is that it eliminates the need to put so much trust in an institution to verify a digital payment. See
id. at 12 (noting cryptocurrency’s aim to eliminate need for trust).

7. See Emily Crane, Article, Regulation Without Deflation: Cryptocurrency and Its Insider Trading Co-
nundrum, 51 J. MARSHALL L. REv. 797, 802 (2018) (describing increased cryptocurrency adoption); Kevin
Roose, Is There a Cryptocurrency Bubble? Just Ask Doge., N.Y. TIMES (Sept. 15, 2017), https:/www.ny-
times.com/2017/09/15/business/cryptocurrency-bubble-doge.html [https://perma.cc/BKS2-ZF5L] (describing
prevalence of cryptocurrency investment).

8. See Nathan Vrazel, Comment, Betting It All on the Flip of a Coin: Regulating Cryptocurrency Initial
Coin Offerings and Protecting Investors, 60 S. TEX. L. REV. 527, 528 (2019) (describing ICOs).

9. See Neil Tiwari, Note, The Commodification of Cryptocurrency, 117 MICH. L. REV. 611, 618 (2018)
(noting regulatory problems with ICOs). The SEC has increasingly targeted ICOs for enforcement actions, rea-
soning the act of fundraising through releasing cryptocurrency is an investment contract, which is a type of se-
curity. See id. (discussing increased SEC enforcement of ICOs).

10. See id. (discussing SEC regulation of ICOs); Minor, supra note 6, at 1151 (decrying complicated United
States regulatory situation).

11. See Marshall Hayner, The United States Is in the Middle of a Global Blockchain Race—and Is Losing,
NASDAQ (Nov. 9, 2018, 1:19 AM), https://www.nasdaq.com/articles/united-states-middle-global-blockchain-
race-and-losing-2018-11-09 [https://perma.cc/49HY-8V8Y] (comparing U.S. cryptocurrency regulations with
other countries); see also infra note 103 (discussing negative impact of lack of regulatory clarity).

12. See Crypto-Currency Act of 2020, H.R. 6154, 116th Cong. (2020).
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creates three categories of cryptoassets—cryptocurrencies, cryptosecurities, and
cryptocommodities—and divides the regulation of those assets between Fin-
CEN, the SEC, and the CFTC, respectively.!* The Bill is correct in determining
that the core problem facing federal cryptocurrency regulation is the inability to
classify cryptocurrencies and thus determine what agency has the proper regula-
tory prerogative; nevertheless, cryptocommodities and cryptosecurities have a
great deal of overlap under the Bill’s definitions, as various cryptocurrencies
have varying degrees of similarity to securities and commodities.'* As a result,
the Bill does not solve the core problem causing regulatory confusion.!> After
Representative Paul Gosar introduced the Bill, it received little support.'® The
Bill did not make it out of its committee, and Gosar has not reintroduced the Bill
in the current legislative session.!” Nevertheless, analyzing the likely effects of
the Bill as if Congress passed it illustrates its shortcomings because it shows what
legislative steps are necessary to create an effective regulatory regime for cryp-
tocurrency.'®

This Note discusses the history of cryptocurrencies, noting how the creation
of Bitcoin led to further cryptocurrency development and how regulators and
commentators responded to that development.'® This Note further discusses the
history of federal commodity and securities regulation.?? In Part ITI, this Note
analyzes the Bill and the degree to which it achieves its goal.?! Part III of this
Note concludes with a recommendation as to how Congress and regulatory bod-
ies might better resolve the regulatory problems discussed herein.??

13. See id. § 2(2) (categorizing types of cryptocurrency).

14. Seeid. § 2(1), (3) (defining cryptosecurities and cryptocommodities); Tiwari, supra note 9, at 618-19
(noting cryptocurrencies share characteristics with securities and commodities). Many cryptocurrencies, for ex-
ample, derive their value from a combination of their inherent utility and the market’s demand for that utility, as
with commodities. See Tiwari, supra note 9, at 623-24 (describing source of commodities’ value). Other cryp-
tocurrencies derive their value to some extent from the managerial efforts of the entity creating the cryptocur-
rency, which is more akin to a security. See id. at 624 (noting certain coin releases possibly securities under
current laws).

15. See infra Section 111.B (arguing Bill does not resolve cryptocurrency regulatory problems).

16. See Daniel Kuhn, The Cryptocurrency Act of 2020 Is ‘Dead on Arrival,” Washington Tells Sponsors,
COINDESK (Sept. 14, 2021, 4:18 AM), https://www.coindesk.com/the-cryptocurrency-act-of-2020-is-dead-on-
arrival-washington-dc-tells-sponsors [https://perma.cc/R9IGX-NHPT] (noting Bill unlikely to pass).

17. See H.R. 6154 (116th): Crypto-Currency Act of 2020, GOVTRACK, https://www.govtrack.us/congr
ess/bills/116/hr6154 [https://perma.cc/D57Y-VLIW] (summarizing legislative history).

18. See infra Part Il (recommending policy based on likely effects of Bill).

19. See infra Sections ILA-II.C (discussing history of cryptocurrency and need for regulation).

20. See infra Section I1.C (discussing history of federal securities and commodity regulation).

21. Seeinfra Part III (analyzing Bill). It should be noted that the Bill will not become law. See Kuhn, supra
note 16 (noting Bill’s lack of support). Analyzing the Bill is still valuable to determine what might be necessary
to improve the state of cryptocurrency regulation. See infra Part 111 (using analysis of Bill to recommend further
action).

22. See infra Section III.C (recommending how to improve cryptocurrency regulation).
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II. HISTORY
A. Cryptocurrency Overview

1. Bitcoin, Blockchain, and Early Development

When Nakamoto created Bitcoin in 2008, they also released a whitepaper de-
scribing the decentralized ledger system and their motivations for creating it.?
The premise of this system was to enable people to exchange money for goods
and services electronically without relying on a single third-party intermediary
to verify transactions.>* This is possible through the blockchain technology un-
derpinning the Bitcoin system: Independent computers called “nodes” each store
a version of the public ledger, which is altered upon completing the crypto-
graphic math puzzle, or “nonce.”” Nodes must expend considerable time and
processing power to verify a transaction, so each transaction they verify rewards
them with a new Bitcoin—this is the aforementioned mining process.?®

The development of blockchain technology in the context of a monetary sys-
tem is significant for its ability to decentralize digital financial transactions.?’
Consumers cannot physically transfer digital money the same way as regular

23. See SATOSHI NAKAMOTO, BITCOIN: A PEER-TO-PEER ELECTRONIC CASH SYSTEM 1-2 (2008),
https://bitcoin.org/bitcoin.pdf [https:/perma.cc/ AW8X-R8CP] (explaining Bitcoin and blockchain technology).

24. See id. at 1 (describing purpose of creating Bitcoin); see also Bratspies, supra note 4, at 2 (explaining
basic pitch for Bitcoin and other cryptocurrencies). In traditional electronic transactions, a consumer sends digital
credits representing cash to make a purchase. See Bratspies, supra note 4, at 10-11 (explaining typical electronic
transactions). Because it is easy to copy digital credits’ information, intermediaries—typically large financial
institutions—must verify the transactions so people do not double spend their digital credits. See id. at 11-12
(discussing role of intermediaries in electronic transactions).

25. See NAKAMOTO, supra note 23, at 3 (explaining proof-of-work protocol). Participants in the Bitcoin
network, nodes, must solve these proof-of-work puzzles in order to complete transactions on the network. See
id. (describing transaction verification); Carol Goforth, The Lawyer’s Cryptionary: A Resource for Talking to
Clients About Crypto-Transactions, 41 CAMPBELL L. REV. 47, 64 (2019) (defining proof-of-work). To solve a
proof-of-work, a node must use trial and error to input values in a function until that function produces a particular
result, so solving a proof-of-work is costly in terms of time and processing power. See Goforth, supra (describing
how nodes solve proof-of-work); see also Georgios Konstantopoulos, Understanding Blockchain Fundamentals,
Part 2: Proof of Work & Proof of Stake, MEDIUM (Dec. 8, 2017), https://medium.com/loom-network/under-
standing-blockchain-fundamentals-part-2-proof-of-work-proof-of-stake-b6ae907c7edb [https://perma.cc/K6CG
-XV48] (explaining requirement for high processing power).

26. See NAKAMOTO, supra note 23, at 4 (noting incentive-based system to verify transactions); Konstan-
topoulos, supra note 25 (describing costliness of proof-of-work verification); Frequently Asked Questions: How
Does Bitcoin Work?, BITCOIN.ORG, https://bitcoin.org/en/faq#how-does-bitcoin-work [https://perma.cc/W3TZ-
M44P] (explaining mining process). The reward for verification can also come from transaction fees when there
are no longer any unreleased coins to be mined. See NAKAMOTO, supra note 23, at 4 (suggesting transaction fees
alternative to mining).

27. See NAKAMOTO, supra note 23, at 2 (describing public ledger for recording transactions); What Is
Bitcoin?, COINDESK (Aug. 17, 2020, 10:37 PM), https://www.coindesk.com/learn/bitcoin-101/what-is-bitcoin
[https://perma.cc/TST8-PCXL] (explaining importance of decentralization). Indeed, decentralization is crucial
to the goals of Bitcoin because it essentially aims to solve the problems associated with centralized institutions
controlling online transactions. See Frequently Asked Questions: What Are the Advantages of Bitcoin?,
BITCOIN.ORG, https://bitcoin.org/en/fag#what-are-the-advantages-of-bitcoin  [https://perma.cc/7AXV-C4LH]
(noting benefits of decentralization).
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cash, making it possible to double spend.?® Large institutions processing digital
transactions can solve this problem by maintaining a centralized ledger of all
transactions and having ultimate authority to decide which transactions are legit-
imate.?’ Bitcoin’s solution incentivizes independent users to verify the transac-
tions, which can allow for lower transaction costs and faster transactions.3°
Another advantage of blockchain technology is security.’! Verifying a trans-
action requires the preceding chain of transactions to solve the proof-of-work
and confirm that the currency being spent has not been spent before.>> Double
spending in the Bitcoin system requires altering the entire blockchain of transac-
tions involving a particular coin, which requires controlling 51% of the net-
work’s processing power—a difficult and costly task.’> Additionally, the

28. See NAKAMOTO, supra note 23, at 1-2 (noting one purpose of Bitcoin to solve double-spending prob-
lem). Typical electronic transactions, like those banks or credit card companies administer, rely on information
in the form of digital credits. See Bratspies, supra note 4, at 10-11 (explaining centralized, trust-based electronic
transactions). This information could be copied and spent multiple times, a problem physical currency does not
have because of the difficulty of counterfeiting. See id. at 11 n.74 (articulating double spending unique to elec-
tronic transactions); see also Doug Fredrick, Cryptocurrency and Blockchain: Here We Go down the Rabbit
Hole, 74 J. MO. BAR 294, 296 (2018) (noting relative ease of copying digital currency).

29. See Bratspies, supra note 4, at 11 n.74 (describing electronic transactions through central institutions);
Fredrick, supra note 28, at 296 (noting institution-based solution to double-spending problem). The trust-based
solution, however, is not without its faults: institutions must mediate disputes over whether payments are legiti-
mate, so transactions may be reversed; higher costs associated with mediation are passed on to consumers; insti-
tutions require considerable private information from consumers, raising security concerns. See NAKAMOTO,
supra note 23, at 1 (listing problems with centralized institution controlling transactions); Bratspies, supra note
4, at 11 (noting security problems associated with institutions requiring significant personal information); Marc
Andreessen, Why Bitcoin Matters, N.Y. TIMES: DEALBOOK (Jan. 21, 2014, 11:54 AM), https://dealbook.ny
times.com/2014/01/21/why-bitcoin-matters/?searchResultPosition=1 [https://perma.cc/F84P-75KS] (noting typ-
ical transaction fees between 2% and 3%).

30. See NAKAMOTO, supranote 23, at 1 (articulating trust-based model increases transaction costs); Bitcoin
Jfor Individuals, BITCOIN.ORG, https://bitcoin.org/en/bitcoin-for-individuals [https:/perma.cc/F2FX-HEGZ] (ex-
plaining Bitcoin’s relative transaction speed, particularly for international payments). Cryptocurrency propo-
nents often point to reduced transaction costs as an important feature, as it could allow small entrepreneurs to
increase profit margins, marginalized communities to access financial services, and international workers to send
remittances more easily. See Andreessen, supra note 29 (describing potential benefits to lower income groups
associated with reduced transaction costs).

31. See NAKAMOTO, supra note 23, at 8 (explaining high processing power requirement increases network
security).

32, See id.; see also supra note 25 and accompanying text (describing blockchain’s proof-of-work verifi-
cation system).

33. See NAKAMOTO, supra note 23, at 6-7 (explaining 51% attack unlikely). The mining process rewards
the first node to verify a transaction and add a block to the chain. See Killian Steer, Article, Cryptocurrency
Mining: The Challenges It Faces and How New Regulations Can Help, 20 N.C. J.L. & TECH. ONLINE 301, 309-
10 (May 20, 2019), https://ncjolt.org/wp-content/uploads/sites/4/2019/05/Steer Final.pdf [https://perma.cc/D5SM
2-C69V] (noting competitive nature of mining process). Miners, seeking the reward for verifying the transaction,
engage in a sort of arms race to increase their computing power to gain an advantage over other miners. See id.
(explaining cryptocurrency mining). Moreover, cryptocurrencies like Bitcoin are designed to require progres-
sively greater processing power to mine over time. See id. at 310 (describing rapidly increasing computing power
needed to mine). If a miner wanted to act maliciously and alter part of the blockchain, they would need to alter
that transaction and every preceding transaction on the blockchain before the rest of the miners added a new
block. See id. at 311 (explaining improbability of successfully altering blockchain). Critics, however, argue that
Bitcoin and other cryptocurrencies are susceptible to 51% attacks; the mining system incentivizes miners to pool
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blockchain allows users to maintain their privacy; ownership is determined by
the combination of a public and private key.>* The public key is broadcasted to
the public ledger when currency is transacted, but the private key—visible only
to the owner—is needed to identify the owner.*>

Many also find cryptocurrencies attractive because of the way they are cre-
ated.’® Bitcoins are created at a predictable rate and the mining process dictates
that only 21 million Bitcoins will ever come into existence.’” Proponents prefer
this to central bank-issued currency because of perceived problems with central-
ized monetary policy, such as the failure to stabilize inflation.?®

their computing power and share in the rewards, and as these miners coalesce, they account for large shares of a
network’s total computing power. See Bratspies, supra note 4, at 25 (describing possible scenarios where 51%
attack possible); Alyssa Hertig, Blockchain’s Once-Feared 51% Attack Is Now Becoming Regular, COINDESK
(June 9, 2018, 6:30 AM), https://www.coindesk.com/blockchains-feared-51-attack-now-becoming-regular
[https://perma.cc/C9IB-E3UD] (reporting successful 51% attacks on smaller cryptocurrencies); Steer, supra, at
309-10 (explaining how mining incentive structure promotes pooling computing power).

34, See NAKAMOTO, supra note 23, at 2 (articulating necessity for public and private keys in system where
transactions on public ledger). Keeping the public keys anonymous enhances privacy by limiting the personal
information needed to verify transactions, but it does not guarantee anonymity. See id. at 6 (noting “multi-input
transactions . . . necessarily reveal . . . their inputs were owned by the same owner”); Chelsea D. Button, The
Forking Phenomenon and the Future of Cryptocurrency in the Law, 19 U. ILL. CHI. REV. INTELL. PROP. L. 1, 2
n.6 (2019) (arguing Bitcoin not fully anonymous “because the white paper doesn’t provide for that capability”);
What Is Bitcoin?, supra note 27 (noting law enforcement methods for identifying users).

35. See Goforth, supra note 25, at 87-88 (describing role of public and private keys in cryptocurrency trans-
actions). Public and private keys, known together as “public key infrastructure,” allow for cryptocurrencies using
such infrastructure to be publicly searchable and sent anywhere, but also ensuring that only the owner—holding
the private key—can transfer the cryptocurrency. See Steer, supra note 33, at 306-07 (describing function of
public key infrastructure). This privacy protection is a major reason why proponents of cryptocurrency view it
as a more secure medium of transaction, as the person receiving a payment does not get information that they
could later use to steal from the sender. See Andreessen, supra note 29 (noting security implications of increased
privacy protection).

36. See John W. Bagby et al., An Emerging Political Economy of the Blockchain: Enhancing Regulatory
Opportunities, 88 UMKC L. REV. 419, 420-21 (2019) (noting cryptocurrency proponents’ views on monetary
policy).

37. See supra note 33 and accompanying text (describing how increasing mining difficulty creates predict-
able introduction of coins); Bratspies, supra note 4, at 13 (explaining new block added to blockchain every ten
minutes). The number of Bitcoins created in a year halves yearly until there are 21 million Bitcoins. See Fre-
quently Asked Questions: How Are Bitcoins Created?, BITCOIN.ORG, https://bitcoin.org/en/faq#how-are-bitc
oins-created [https://perma.cc/LQ2K-5PXE] (noting limitation on number of Bitcoins).

38. See Steven L. Schwarcz, Regulating Digital Currencies: Towards an Analytical Framework, 102 B.U.
L. REv. (forthcoming Apr. 2022) (noting potential for digital currency to supplant central control of monetary
policy); Why Use Bitcoin?, CYBER SEC. INTEL. (June 1, 2015), https://www.cybersecurityintelligence.com
/blog/why-use-bitcoin-323.html [https://perma.cc/2LD2-BUJR] (citing problems with central bank-issued cur-
rency reason for adopting cryptocurrency); What Is Bitcoin?, supra note 27 (stating lack of centralized control
key feature of Bitcoin); Bratspies, supra note 4, at 8-9 (noting limitation on total number of Bitcoins could prevent
inflation); Li Qiaoyi, Former Chinese Banker Urges That Digital Currency Substitutes All Currencies, GLOB.
TIMES (Aug. 2, 2020), https://www.globaltimes.cn/content/1196455.shtml [https://perma.cc/UZY7-LIDL] (re-
porting former Bank of China official favors digital currency replacing central bank-issued currency). Opponents
of central banks argue that such opaque, undemocratic institutions should not have so much control over the
economy, and their prior policy mistakes have had catastrophic effects on regular people. See James McWhin-
ney, Can Bitcoin Kill Central Banks?, INVESTOPEDIA (June 25, 2019), https://www.investopedia.com/ar ticles/in-
vesting/050715/can-bitcoin-kill-central-banks.asp ~ [https://perma.cc/JZH6-J46P]  (summarizing arguments
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2. Recent Cryptocurrency Developments

Bitcoin and its underlying technology rapidly ascended into widespread use.*®
Since Bitcoin’s release in 2008, developers have released thousands of new cryp-
tocurrency coins, known as “altcoins.”*” Some of these altcoins closely resemble
Bitcoin, using some or all of the open-source blockchain network Satoshi Naka-
moto developed.*! Other altcoins depart further from Bitcoin’s structure—Rip-
ple, for example, maintains a degree of centralized control over its public
ledger.*?

against central banks). Such policy mistakes include causing inflation by printing too much money and artifi-
cially raising or lowering interest rates, which has caused serious economic crashes. See id. (noting policy mis-
takes for which central banks historically responsible). Paradoxically, some countries have begun to explore the
possibility of issuing central bank-backed cryptocurrencies—Venezuela has even issued its own, though there
are doubts as to whether it is truly a cryptocurrency. See Stephen O’Neal, Central Bank-Issued Digital Curren-
cies:  Why Governments May (or May Not) Need Them, COINTELEGRAPH (Oct. 25, 2018), https://cointele-
graph.com/news/central-bank-issued-digital-currencies-why-governments-may-or-may-not-need-them
[https://perma.cc/7PX4-C7LQ] (discussing national government perspectives on possibility of central bank-is-
sued cryptocurrency).

39. See Ofir Beigel, Who Accepts Bitcoin as Payment?, 99 BITCOINS (Oct. 27, 2020),
https://99bitcoins.com/bitcoin/who-accepts/ [https://perma.cc/6XRU-WIY3] (listing companies currently ac-
cepting Bitcoin for payment); Goforth, supra note 25, at 49 (describing relatively fast increase in Bitcoin value).

40. See Goforth, supra note 25, at 57 (defining altcoins); Roose, supra note 7 (describing exploding popu-
larity of altcoins coinciding with Bitcoin’s increased popularity).

41. See Jamie Redman, What Are Altcoins and Why Are There Over 5,000 of Them?, BITCOIN.COM (Feb.
10, 2020), https://news.bitcoin.com/altcoins-why-over-5000/ [https:/perma.cc/9KW5-6R6V] (noting many alt-
coins developed from same open-source codebase like Bitcoin). Altcoins using Bitcoin’s codebase make minor
changes to the code that, if not accepted by the majority of the network, create an entirely new blockchain and
associated coin in a process called “forking.” See id. (noting several popular coins forks of Bitcoin); Button,
supra note 34, at 2-4 (explaining forking process). Litecoin is one of the more popular Bitcoin forks and it
resembles Bitcoin very closely, but it is meant to process transactions faster. See Jeff Desjardins, The Crypto-
currency Universe Keeps Expanding, BUS. INSIDER (June 28, 2017, 10:43 PM), https://www.busi-
nessinsider.com/bitcoin-price-cryptocurrency-universe-keeps-expanding-2017-6 [https://perma.cc/RE9S-
NTRS] (describing Litecoin). The main difference between Bitcoin and Litecoin is that Litecoin’s cryptographic
algorithm makes it easier for nonspecialized hardware systems to participate in mining. See Jason Fernando,
Bitcoin vs. Litecoin: What's the Difference?, INVESTOPEDIA (June 21, 2020), https://www.investopedia.com/ar-
ticles/investing/042015/bitcoin-vs-litecoin-whats-difference.asp [https://perma.cc/8WIV-2XKZ] (explaining
significance of Litecoin’s separate cryptographic algorithm).

42. See Goforth, supra note 25, at 71-76 (describing prominent cryptocurrencies built on networks other
than Bitcoin’s); Desjardins, supra note 41 (noting differences between Ether, Ripple, and Bitcoin). Ether is a
digital token on the Ethereum network that supports smart contracts and allows individuals to create their own
digital tokens. See Goforth, supra note 25, at 71-72 (describing Ether). Ripple, like Litecoin, seeks to enable
fast, inexpensive transactions between financial institutions across international borders; it is distinct from most
cryptocurrencies, however, because its transactions are recorded on a centralized ledger. See id. at 75-76 (distin-
guishing Ripple from traditional cryptocurrencies); Robert Greenfield IV, Ripple (XRP) Is for the Banks, Not
You, MEDIUM (June 20, 2017), https://robertgreenfieldiv.medium.com/ripple-xrp-is-for-the-banks-not-you-
27666a33101b [https://perma.cc/XG34-JTLV] (explaining purpose of centralized ledger); Shawn Gordon, What
Is Ripple?, BITCOIN MAG. (Jan. 19, 2018), https://bitcoinmagazine.com/guides/what-ripple [https://perma.
cc/3H2J-ZMVX] (noting Ripple’s coins not mined, central authority arbitrarily determines which transactions
valid).
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Since Nakamoto introduced Bitcoin, its price has increased while showing
significant volatility.** After a few years of modest increases in value, the price
of one Bitcoin exploded from around $1,000 in early 2017, to nearly $20,000 in
December 2017, back down to $3,500 the following year.** The term “Bitcoin
Bubble” illustrates the wave of speculative investment in Bitcoin that accompa-
nied its arrival in the mainstream.* The high-profile rise and fall of Bitcoin—
and other cryptocurrencies concurrently—saw some investors amass fantastic
wealth.4

While Bitcoin’s original purpose was to better digitally transfer value, its pub-
lic image—and, increasingly, its actual usage—is that of an investment asset.*’
Cryptocurrency’s growth has given rise to an emerging industry to facilitate
cryptocurrency investment.** One component of this industry is cryptocurrency

43. See Joel Comm, Bitcoin Is Getting Easier to Understand, and It’s Pushing up Prices, FORBES (Sept. 5,
2017, 7:00 AM), https://www.forbes.com/sites/forbescoachescouncil/2017/09/05/bitcoin-is-getting-easier-to-
understand-and-its-pushing-up-prices/?sh=2a08f6ef2b1f [https:/perma.cc/BYS2-YNDT] (attributing rising
Bitcoin prices to increased public interest); Bitcoin Price Index and Live Chart, COINDESK,
https://www.coindesk.com/price/bitcoin [https://perma.cc/6Q5G-EAX9] (charting Bitcoin price over time); To-
tal Market Capitalization, COINMARKETCAP, https://coinmarketcap.com/charts/ [https:/perma.cc/L2WE-
B9MD] (charting market capitalization of all cryptocurrencies over time).

44. See Bitcoin Price Index and Live Chart, supra note 43 (graphing price fluctuations of Bitcoin).
Bitcoin’s value eclipsed $60,000 for the first time in March 2021. See id.

45. See Bratspies, supra note 4, at 18 (noting speculative investment drives extreme price volatility); Na-
thaniel Popper, As Bitcoin Bubble Loses Air, Frauds and Flaws Rise to Surface, N.Y. TIMES (Feb. 5, 2018),
https://www.nytimes.com/2018/02/05/technology/virtual-currency-regulation.html [https://perma.cc/TS9Q-VD
Y W] (detailing Bitcoin price crash); Roose, supra note 7 (suggesting Bitcoin price surge may constitute bubble).
As with any bubble, reports of Bitcoin’s incredible price run increased the attention it received and caused unso-
phisticated buyers to enter the cryptocurrency market in droves. See Ryan Clements, Assessing the Evolution of
Cryptocurrency: — Demand Factors, Latent Value, and Regulatory Developments, 8 MICH. Bus. &
ENTREPRENEURIAL L. REV. 73, 76-77 (2018) (arguing ease of buying cryptocurrency and increased media atten-
tion attracted speculative investment).

46. See Mary Lou Teel, Bitcoin Billionaires Tyler and Cameron Winklevoss, CBS NEwWS (June 16, 2019,
10:03 AM), https://www.cbsnews.com/news/bitcoin-billionaires-cameron-and-tyler-winklevoss-gemini/ [https
://[perma.cc/W24Z-UAGH] (detailing how Bitcoin investment made Winklevosses billionaires); Arjun Kharpal,
Initial Coin Offerings Have Raised $1.2 Billion and Now Surpass Early Stage VC Funding, CNBC (Aug. 9, 2017,
9:17 AM), https://www.cnbc.com/2017/08/09/initial-coin-offerings-surpass-early-stage-venture-capital-fund-
ing.html [https://perma.cc/RX9X-U9VI] (reporting ICOs raised staggering amounts of money at height of cryp-
tocurrency boom).

47. See NAKAMOTO, supra note 23, at 1 (stating Bitcoin’s purpose of eliminating third-party processors);
Bratspies, supra note 4, at 33 (noting majority of individuals interact with cryptocurrency through exchanges);
Dennis Chu, Note, Broker-Dealers for Virtual Currency: Regulating Cryptocurrency Wallets and Exchanges,
118 CoLuM. L. REV. 2323, 2327-29 (2018) (explaining cryptocurrency exchanges behave like investment plat-
forms). Cryptocurrency has become such a target for investors that an industry of cryptocurrency-dedicated
hedge funds has emerged. See Edmund Mokhtarian & Alexander Lindgren, Rise of the Crypto Hedge Fund:
Operational Issues and Best Practices for an Emergent Investment Industry, 23 STAN. J.L. Bus. & FIN. 112, 117
(2018) (noting investment frenzy spurred growth of novel hedge-fund industry). Further, cryptocurrency billion-
aire Tyler Winklevoss’s remark that Bitcoin will “disrupt gold” suggests he views it more as a store of value, a
la gold, than a medium of exchange. See Teel, supra note 46 (quoting Winkelvoss’s motivation to invest in
Bitcoin).

48. See Marc P. Bernegger, The Emergence of Cryptocurrency Hedge Funds, COINTELEGRAPH (Sept. 20,
2020), https://cointelegraph.com/news/the-emergence-of-cryptocurrency-hedge-funds [https://perma.cc/AML3-
EZTL] (noting increasing prevalence of cryptocurrency investment companies).
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exchanges, where consumers can trade cryptocurrency with each other.* Trad-
ers can exchange fiat money for cryptocurrency, or exchange cryptocurrencies,
depending on the exchange, and the exchanges charge fees for trades and with-
drawals.’® Another example of the cryptocurrency investment industry is cryp-
tocurrency hedge funds.®' These funds invest in portfolios of cryptocurrency,
aiming to minimize risk and maximize gains.>

The increasing value of cryptocurrency has increased investment, and in-
creased investment has led to more cryptocurrencies being created.>® As more
cryptocurrencies are created, they are becoming increasingly diverse in terms of
their structure, functionality, and the type of value they represent.>* This increas-
ing diversity has led observers to create broad subclassifications of cryptocur-
rency to help delineate new cryptocurrencies.>

The first broad category of cryptocurrency is the coin, which refers to digital
currency existing on its own independent blockchain.’® Coins, like Bitcoin, must
have their own dedicated blockchain platform rather than being built on an

49. See Chu, supra note 47, at 2328-29 (describing online cryptocurrency exchanges).

50. See Kira Egorova, Crypto Exchanges, Explained, COINTELEGRAPH (July 10, 2018), https://cointele-
graph.com/explained/crypto-exchanges-explained [https://perma.cc/WD7X-MDPU] (describing variety of cryp-
tocurrency exchanges); Dylan Dedi, Centralized Cryptocurrency Exchanges, Explained, COINTELEGRAPH (Mar.
10, 2018), https://cointelegraph.com/explained/centralized-cryptocurrency-exchanges-explained [https://perma.
cc/2R6H-3KPI] (explaining differences between centralized and decentralized exchanges). Centralized ex-
changes are more common and easier for average people to use because the exchange manages the encrypted
coin wallet, making it less likely for an investor to get locked out of their cryptocurrency wallet and permanently
lose their assets. See Dedi, supra (describing advantage of centralized exchanges).

51. See Bernegger, supra note 48 (noting increase in cryptocurrency hedge funds). The proliferation of
new cryptocurrency hedge funds correlates strongly with the price of Bitcoin, suggesting that people are creating
new hedge funds to meet increasing public awareness and demand for cryptocurrency investment. See
PRICEWATERHOUSECOOPERS, 2020 CRYPTO HEDGE FUND REPORT 6 (2020), https://www.pwc.com/gx/ en/finan-
cial-services/pdf/pwc-elwood-annual-crypto-hedge-fund-report-may-2020.pdf  [https://perma.cc/BS98-RTFT]
(graphing rate of cryptocurrency hedge fund launches against Bitcoin price).

52. See Joe Liebkind, The Rise of the Crypto Hedge Fund, INVESTOPEDIA (June 25, 2019), https: //www.in-
vestopedia.com/news/rise-crypto-hedge-fund/ [https://perma.cc/KU2U-5SEZ] (describing function of cryptocur-
rency hedge fund). Most investments in these funds come from family offices and high net-worth individuals,
and the majority of those investments are between $100,000 and $500,000. See PRICEWATERHOUSECOOPERS,
supra note 51, at 7 (describing investments in cryptocurrency hedge funds). While these funds are designed to
minimize risk, there is no escaping the wild fluctuations in cryptocurrency prices over the last several years: The
median performance for these funds was a 46% decrease in 2018, but an increase of 74% in 2019. See id. at 9.

53. See supra notes 40-41 and accompanying text (explaining introduction of new cryptocurrencies).

54. See Mokhtarian & Lindgren, supra note 47, at 121-24 (describing variety of cryptocurrency functions).

55. See Goforth, supra note 25, at 69-70 (discussing cryptocurrency subcategories “coins” and “tokens”);
Top 100 Crypto Tokens by Market Capitalization, COINMARKETCAP, https://coinmarketcap.com/tokens/
[https://perma.cc/8SZM-U2GS] (indicating tokens subcategory of cryptocurrency). Because tokens do not al-
ways fulfill a currency role, certain commentators do not consider them cryptocurrencies; for the purposes of this
Note, cryptocurrency refers to both coins and tokens. See Goforth, supra note 25, at 69-70 (noting inconsistencies
in cryptocurrency terminology).

56. See Stephen O’Neal, Differences Between Tokens, Coins, and Virtual Currencies, Explained,
COINTELEGRAPH (July 29, 2019), https://cointelegraph.com/explained/differences-between-tokens-coins-and-
virtual-currencies-explained [https://perma.cc/R7TG-U47C] (defining coin); Goforth, supra note 25, at 66-67
(explaining coins operate on own platforms).
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existing one.>” They are similar to traditional money because they are “fungible,
divisible, portable, and limited in supply.”® Additionally, like physical cur-
rency, people can use them as a long term store of value or to transfer value in
exchange for a good or service.”® Coins may have additional functionalities but
are considered coins as long as they are built on their own blockchain.®

The other broad category of cryptocurrency is the token.®! Tokens are digital
currency created on an existing blockchain platform and often feature a function-
ality other than just being a medium of exchange.®> There are several types of
tokens: utility tokens are designed to be used with a particular platform that
requires the input of tokens to function; security tokens are designed to increase
in value along with an associated venture, but do not represent an ownership
interest in that venture; equity tokens represent a stock or equity interest in a
venture; and payment tokens’ sole purpose is paying for goods and services.®

Another type of cryptocurrency is the stablecoin.®* Stablecoins are most com-
monly built on existing platforms and usually are a type of payment token.®
Stablecoins are blockchain currencies whose value is designed to remain stable,

57. See O’Neal, supra note 56 (defining coin).

58. See id. (describing similarities between fiat money and cryptocurrency). But see Werner Vermaak,
What Is a Non-Fungible Token (NFT)?, COINMARKETCAP (Jan. 30, 2021), https://coinmarketcap.com /alexan-
dria/article/what-is-a-non-fungible-token-nft [https://perma.cc/ZPC3-DQML] (noting existence of nonfungible
cryptocurrencies). Currently, nonfungible cryptocurrencies are primarily used for gaming and collectibles. See
Vermaak, supra (describing current uses for nonfungible cryptocurrency).

59. See O’Neal, supra note 56 (noting people typically consider cryptocurrency coins analogous to fiat
money); Token vs Coin: What'’s the Difference?, BITDEGREE (Sept. 11, 2020), https://www.bitdegree.org/c
rypto/tutorials/token-vs-coin [https://perma.cc/CBJ5-N6RP] (describing people can use coins to store value).

60. See Token vs Coin: What's the Difference?, supra note 59 (noting additional functionalities of certain
coins). This distinction further categorizes coins as those that are only meant to be used as money—cash-only
coins—and those with additional uses. See id. (distinguishing cash-only coins from coins with other utility).

61. See id. (defining token); O’Neal, supra note 56 (distinguishing tokens from coins).

62. See Carol Goforth, Securities Treatment of Tokenized Offerings Under U.S. Law, 46 PEPP. L. REV. 405,
416-17 (2019) (noting additional functionalities typical but not required of tokens). The technical distinction
between coins and tokens—regardless of whether they are built on their own platform—is absolute, while the
functional distinction between them is more nebulous; certain coins function as more than cash, while certain
tokens can act as a medium of exchange or store of value. See id. (noting technical difference between coins and
tokens can create confusion); Token vs Coin: What's the Difference?, supra note 59 (describing types of tokens).

63. See Token vs Coin: What's the Difference?, supra note 59 (classifying types of tokens). These classi-
fications are not immutable due to the large number of potential functions for tokens. See Goforth, supra note
62, at 417-18 (articulating difficulty in classifying token varieties). The difficulty in classifying tokens results in
inconsistent terminology describing the classes of tokens, but the token’s function broadly determines the dis-
tinctions. Compare Token vs Coin: What’s the Difference?, supra note 59, and O’Neal, supra note 56, with
FINMA, GUIDELINES FOR ENQUIRIES REGARDING THE REGULATORY FRAMEWORK FOR INITIAL COIN OFFERINGS
(ICOs) 3 (2018) (classifying tokens along different lines).

64. See Yogesh Rawal, Complete Guide to Stablecoins in 2020, MEDIUM (July 17, 2020), https://me-
dium.com/akeo-tech/complete-guide-to-stablecoins-in-2020-1f37b7e11d9d [https://perma.cc/COWT-SQS5P]
(defining stablecoin).

65. See Stablecoins: Digital Money for Everyday Use, ETHEREUM (Nov. 3, 2021), https://ethereum.org/en/
stablecoins/ [https://perma.cc/8FPT-6X3T] (describing stablecoins built on Ethereum platforms).
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usually by having the coin represent something of value held in reserve.%® Sta-
blecoins fall into four subcategories: those that are pegged to fiat currency, those
pegged to a commodity or commodities, those pegged to other cryptocurrency,
and those whose value is determined algorithmically.®” Stablecoins’ ability to
retain many advantages of traditional cryptocurrency without price volatility has
led commentators to predict that they will be widely adopted, and these ad-
vantages have caused large businesses and countries to consider developing their
own stablecoins.®® The mechanisms used to stabilize their value, however, mean
that their monetary policy is more centralized.®

Another important development in cryptocurrency investment is the I1CO.7°
An ICO is a way to raise funds for a project by selling coins or tokens related to
that project, which generally means the coin or token has a functionality within
the proposed project, or represents an ownership stake in the project.”! ICOs are
relatively easy to launch; a developer or group of developers release a whitepaper
describing their new project, share their credentials, and market their ideas to
potential investors.”?

66. See Schwarcz, supra note 38 (describing stablecoins); Rawal, supra note 64 (stating purpose of stable-
coins); Stablecoins: Digital Money for Everyday Use, supra note 65 (calling stablecoins “cryptocurrencies with-
out the volatility”). A stablecoin creator “pegs” the coin’s value to another source of intrinsic value by making
the stablecoin exchangeable to the source of intrinsic value; for example, a stablecoin being pegged to the U.S.
dollar means that a holder of the stablecoin will always be entitled to redeem a certain number of coins for the
same number of U.S. dollars. See Schwarcz, supra note 38 (articulating process of collateralizing stablecoins).
One of the biggest challenges for creating a stablecoin is ensuring that stablecoin holders will be able to redeem
their stablecoins for collateral on demand; fully collateralizing a stablecoin—holding in reserve the full amount
of the value of circulating stablecoins—would be very expensive. See id. (describing stablecoin challenges).
The risk of stablecoin holders being unable to exchange their coins for the underlying asset is one of the primary
challenges facing stablecoin development that future regulations would need to address. See id. (noting stable-
coin characteristics suggesting need for regulation).

67. See Rawal, supra note 64 (listing categories of stablecoins); Bilal Memon, Guide to Stablecoin: Types
of Stablecoin & Its Importance, MASTER THE CRYPTO, https://masterthecrypto.com/guide-to-stablecoin-types-of-
stablecoins/ [https://perma.cc/C4MP-4C3K] (explaining processes for stabilizing stablecoins’ value).

68. See Marco Di Maggio & Nicholas Platias, Is Stablecoin the Next Big Thing in E-Commerce?, HARV.
Bus. REv. (May 21, 2020), https://hbr.org/2020/05/is-stablecoin-the-next-big-thing-in-e-commerce [https://
perma.cc/XV5A-UYMU] (highlighting commercial uses for stablecoins and potential development by Federal
Reserve and Facebook); Jess Cheng, How to Build a Stablecoin: Certainty, Finality, and Stability Through
Commercial Law Principles, 17 BERKELEY BUS. L.J. 320, 322 (2020) (describing interest from large tech com-
panies and financial institutions); see also Schwarcz, supra note 38 (noting cryptocurrencies without asset back-
ing not viable cash alternative).

69. See Stablecoins: Digital Money for Everyday Use, supra note 65 (noting collateralized stablecoins
centralized).

70. See Nathaniel Popper, An Explanation of Initial Coin Offerings, N.Y. TIMES (Oct. 27, 2017),
https://www.nytimes.com/2017/10/27/technology/what-is-an-initial-coin-offering.html [https://perma.cc/Q4PE-
F6X2] (explaining ICOs).

71. Seeid. (defining ICOs); Goforth, supra note 62, at 429-30 (describing variety of coins and tokens ICOs
offer).

72. See Popper, supra note 70 (explaining ICO process). The SEC has taken it upon itself to increase
regulation and enforcement of ICOs since 2017. See Peter J. Henning, A Taxonomy of Cryptocurrency Enforce-
ment Actions, 14 BROOK. J. CORP. FIN. & CoM. L. 227, 242-43 (2020) (describing increased SEC regulation of
ICOs). Since the SEC began increasing ICO regulation, the amount of money raised through ICOs has sharply
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B. The Calls for Regulation

Cryptocurrency is a relatively new concept and is built on technology that has
existed for little more than a decade.”® As such, for most of its existence, cryp-
tocurrency has not been subject to much government regulation.”* A number of
factors led experts and policymakers to recognize the need for regulation, such
as widespread speculative investment and usage to fund illicit activities.”

The relative ease of purchasing cryptocurrency—particularly obscure ones
with little value and high growth potential—makes it susceptible to market ma-
nipulation and pump-and-dump schemes.”® The lack of clear regulation of cryp-
tocurrencies is partly why these schemes are so prevalent.”” Commentators have
noted this type of activity negatively affects both consumers and the broader
cryptocurrency industry.”® Many aspects of cryptocurrency make it useful for
conducting illicit transactions: the decentralized public ledger protects anonym-
ity, transactions cannot be reversed, and it can be transacted without an interme-
diary.” Governments want to prevent these illicit transactions, which range from
individuals purchasing drugs to terrorist groups purchasing weapons.®’ As such,
some commentators have suggested that government regulation is necessary to
monitor cryptocurrency transactions and prevent or punish illicit cryptocurrency
transactions.?!

declined. See Shanhong Liu, Total Funding Raised by Blockchain Initial Coin Offerings (ICO) Worldwide in
2017 and 2019, by Quarter, STATISTA (Nov. 30, 2020), https://www.statista.com/statistics/804748 /worldwide-
amount-crytocurrency-ico-projects/ [https:/perma.cc/4EBS-SSP6] (showing decline in ICOs from 2017 to
2019).

73. See Brookes, supra note 2, at 77-78 (explaining history of blockchain technology).

74. See id. at 88 (noting relative lack of cryptocurrency regulation).

75. See id. at 82-83 (describing risk of cryptocurrency funding criminal activity); Tyler C. Lee, Note, De-
crypting Crypto: lIssues Plaguing Today’s Hottest Regulatory Nightmare, 16 N.Y.U. J.L. & BUS. 551, 556-58
(2020) (listing reasons for regulating cryptocurrency).

76. See Misyrlena Egkolfopoulou & Charlie Wells, Crypto Scammers Rip Off Billions as Pump-and-Dump
Schemes Go Digital, BLOOMBERG WEALTH (July 8, 2021, 12:01 AM), https://www.bloomberg.com/news/feature
$/2021-07-08/crypto-scams-rug-pulls-bitcoin-hacks-billions-lost-when-shit-coins-go-to-zero  [https://perma.cc/
H62R-MUSH] (noting prevalence of pump-and-dump schemes).

77. See id. (attributing scam frequency to minimal regulation).

78. See id. (quoting experts noting effect on industry and investors).

79.  See Brookes, supra note 2, at 82-83 (explaining cryptocurrency’s potential illicit uses).

80. See, e.g., Benjamin Weiser, Man Behind Silk Road Website Is Convicted on All Counts, N.Y. TIMES
(Feb. 4, 2015), https://www.nytimes.com/2015/02/05/nyregion/man-behind-silk-road-website-is-convicted-on-
all-counts.html [https://perma.cc/FOHF-QYWE] (noting Bitcoin used for Silk Road drug transactions); Camila
Domonoske, Department of Justice Seizes Bitcoin, Websites from Terror Groups, NPR (Aug. 13, 2020, 4:51
PM), https://www.npr.org/2020/08/13/902269353/department-of-justice-seizes-bitcoin-websites-from-terror-
groups [https://perma.cc/2NRF-N8CY] (noting cryptocurrency used to fund terrorist organizations); Daniel
Palmer, North Korea Stole $2 Billion in Crypto and Fiat to Fund Weapons Programs, COINDESK (Aug. 6, 2019,
4:15 AM), https://www.coindesk.com/north-korea-stole-2-billion-in-crypto-and-fiat-to-fund-weapons-programs
[https://perma.cc/4WNP-2D4G] (reporting North Korea used stolen cryptocurrency to fund nuclear program).
Silk Road, for example, was a website on the dark web where users could exchange Bitcoin for drugs and illicit
services like murder-for-hire. See Weiser, supra (describing Silk Road website).

81. See Brookes, supra note 2, at 82 (discussing role of regulation in preventing illicit cryptocurrency use).



2021] THE CRYPTO-CURRENCY ACT OF 2020 561

Commentators have also pointed out that ICOs need regulation.®?> ICOs often
occur before the offering company has completed a viable product.®® This makes
ICOs risky investments, as it is common for an offering company to go under
before the offered coin ever becomes useful or valuable.®* Moreover, limited
disclosure requirements and overeager, underinformed investors make ICOs per-
fect vehicles for fraudsters.®> Investors may also be easy targets for hackers who
mimic the account fundraising for the ICO and thereby steal money meant for
the true account.®

Cryptocurrency exchanges and hedge funds also need further regulation, ac-
cording to some commentators.®’” Exchanges generally hold investors’ crypto-
currency for them, which the investor may then exchange for traditional money
or other cryptocurrency.®® The exchanges themselves are more susceptible to
hacking than cryptocurrency wallets or the public ledgers, so they are often tar-
geted by hackers looking to steal cryptocurrency; for instance, in the attack on
the Mt. Gox exchange, hackers surreptitiously transferred Bitcoins to themselves
and stole around 850,000 of them from the exchange.®® Additionally, exchange
employees have access to considerable insider information, and there are

82. See Bratspies, supra note 4, at 47 (articulating need for “regulatory trust” for ICOs).

83. See Yuliya Guseva, A4 Conceptual Framework for Digital-Asset Securities: Tokens and Coins as Debt
and Equity, 80 MD. L. REV. 166, 180-81 (2020) (describing ICOs); Popper, supra note 70 (explaining ICOs).

84. See Popper, supra note 70 (noting frequency of company failure after ICO). In 2017, companies that
would ultimately fail raised over $100 million. See Aaron Hankin, Nearly Half of All 2017 ICOs Have Failed,
MARKETWATCH (Feb. 26, 2018, 2:10 PM), https://www.marketwatch.com/story/nearly-half-of-all-2017-icos-
have-failed-2018-02-26 [https://perma.cc/C4CV-QSYB] (describing frequency of ICO failures).

85. See Popper, supra note 70 (noting companies avoided SEC disclosures by not offering ownership stake
in ICO); Goforth, supra note 62, at 420 (stating ICOs typically do not grant ownership stake in business).

86. See Wolfie Zhao, $7 Million Lost in CoinDash ICO Hack, COINDESK (Jul. 20, 2017, 4:45 AM),
https://www.coindesk.com/7-million-ico-hack-results-coindash-refund-offer [https://perma.cc/3TBK-LJ7J] (re-
porting investors lost money due to hackers spoofing ICO address).

87. See Crane, supra note 7, at 802 (arguing in favor of regulating cryptocurrency exchanges); Drew C.
Schaefer, Note, Applying the SEC Custody Rule to Cryptocurrency Hedge Fund Managers, 107 CALIF. L. REV.
1381, 1383-84 (2019) (arguing in favor of regulating cryptocurrency hedge funds).

88. See Dedi, supra note 50 (describing centralized cryptocurrency exchanges holding investors’ crypto-
currency wallets). Some exchanges, like the popular Coinbase, insure investors’ cryptocurrency wallets, but this
insurance does not apply to thefts resulting from individual accounts being compromised. See How Is Coinbase
Insured?, COINBASE HELP, https://help.coinbase.com/en/coinbase/other-topics/legal-policies/how-is-coinbase-
insured [https://perma.cc/4TVJ-RSME] (explaining Coinbase insurance policy).

89. See Jake Adelstein, Solving the World’s Largest Bitcoin Heist, JAPAN TIMES, (Apr. 6, 2019),
https://www japantimes.co.jp/news/2019/04/06/national/media-national/solving-worlds-largest-bitcoin-heist/
[https://perma.cc/8USF-9XVX] (describing Mt. Gox hack worth $480 million at time of theft). Little is known
about how exactly the hack took place, but independent investigators have determined that the hackers began
siphoning Bitcoin from Mt. Gox’s digital wallet in late 2011, unbeknownst to Mt. Gox’s leadership until just
before the company declared bankruptcy in 2014. See Kim Nilsson, The Missing MtGox Bitcoins, WIZSEC (Apr.
19, 2015), https://blog.wizsec.jp/2015/04/the-missing-mtgox-bitcoins.html [https://perma.cc/WIL7-PNAB] (de-
scribing theft). Until the 2013 discovery of the hack, Mt. Gox was the largest cryptocurrency trading platform
in the world. See Paul Vigna, 5 Things About Mt. Gox’s Crisis, WALL ST. J. (Feb. 25, 2014, 2:03 PM),
https://www.wsj.com/articles/BL-263B-352 [https://perma.cc/M672-FM9B] (noting significance of Mt. Gox
collapse).
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currently no laws preventing them from trading on this information.”® Crypto-
currency hedge funds are similarly vulnerable to hacking and theft because they
hold large amounts of cryptocurrency for their investors and are not subject to
the same investor-protection rules as traditional hedge funds, but ambiguity over
how to classify cryptocurrency makes it easier for them to evade regulation.’!

The cryptocurrency mining process is another area where experts have iden-
tified a need for regulation.”> The process was designed for miners to compete
to win the reward for verifying a transaction, but it has incentivized miners to
cooperate by combining their computing power and sharing in the rewards.”
This has resulted in large amounts of mining capacity being concentrated in few
hands.”* These mining pools could be problematic as they increase the possibil-
ity that enough computing power will be concentrated to launch a 51% attack on
anetwork, which would allow for the group behind that computing power to alter
the public ledger.”

C. The Current Regulatory Landscape and Calls for Change

Experts have decried the American cryptocurrency regulatory scheme as a
confusing patchwork of state and federal regulations.”® The novelty of crypto-
currency means that, from its inception, it has not fit neatly into any of the federal
regulatory agencies’ purview.”” Many cryptocurrencies, for example, have char-
acteristics of both commodities and securities.”® Federal regulatory agencies
cannot seem to agree on what cryptocurrency is and who should regulate it, with
FinCEN, the SEC, and the CFTC claiming overlapping authority.*

Individual states have their own sets of regulations, mostly geared toward
companies engaged in cryptocurrency-related activities like exchanges and

90. See Crane, supra note 7, at 804-05 (noting lack of cryptocurrency exchange insider trading regulation).
For example, company policy prevents employees of the popular exchange Coinbase from insider trading. See
id. at 805-06 (discussing Coinbase insider trading policy). No robust anti-insider trading regulations exist for
cryptocurrencies because insider trading laws apply only to securities, and it is not clear that cryptocurrencies are
securities. See id. at 809-10.

91. See Schaefer, supra note 87, at 1383 (noting difficulty in applying traditional hedge fund regulations to
cryptocurrency hedge funds).

92. See Steer, supra note 33, at 314, 324 (stating areas in which cryptocurrency mining needs regulation).

93. See id. at 317-18 (noting mining energy requirements incentivize consolidation); Bratspies, supra note
4, at 13-14 (describing how mining process promotes mining pools).

94. See Bratspies, supra note 4, at 13-14 (noting incentives resulted in highly concentrated mining pools).

95. See id. at 25-26; Hertig, supra note 33 (reporting instances of 51% attacks). Altering the public ledger
has severe consequences because it allows the 51% attacker to double spend certain transactions and effectively
steal that cryptocurrency. See Hertig, supra note 33 (noting effects of 51% attacks). Because cryptocurrency
transactions do not have an intermediary to arbitrate disputed transactions, victims of this kind of theft have little
recourse. See supra note 24 and accompanying text (discussing role of intermediaries in electronic transactions).

96. See Minor, supra note 6, at 1159-61 (describing overlapping federal regulation and enforcement).

97. See id. at 1177 (explaining confusion among regulators when cryptocurrency emerged).

98. See Tiwari, supra note 9, at 623-24 (noting difficulty of distinguishing commodity, security elements
of cryptocurrency).

99.  See Minor, supra note 6, at 1159-60 (noting overlapping regulations).
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hedge funds.'” New York, for example, requires companies engaged in such
activities to register with the state’s Department of Financial Services.'! While
states must strike a balance in their regulations between promoting business and
protecting consumers, they must also consider such regulations in relation to
other states because cryptocurrency businesses frequently cross state lines. '%?

Many experts and policymakers regard the current U.S. regulatory situation
as ineffective and causing the United States to lose business.'® Lack of clear
regulatory authority increases uncertainty among cryptocurrency businesses and
increases the costs associated with compliance, not to mention the cost of litiga-
tion should a regulatory agency target a company.'® Other countries, such as
Switzerland and those in the European Union, have adopted clearer regulations
and scholars generally view them as better places to house a cryptocurrency busi-
ness.!%

Congress has yet to pass legislation clarifying cryptocurrency regulations.
One such piece of proposed legislation is the Bill, which clarifies a significant
amount of cryptocurrency terminology and divides regulatory authority between
FinCEN, the SEC, and the CFTC.!” Representative Paul Gosar of Arizona

106

100. See generally Elizabeth Davidson, Note, 4 Middle-Ground for Cryptocurrency Regulation: Using Del-
aware’s Incentive-Driven Private-Ordering Model, 44 J. CORP. L. 789 (2019) (describing various state regulatory
schemes); Jane Kim, Atrticle, Suffocate or Innovate: An Observation of California’s Regulatory Framework for
Cryptocurrency, 52 Loy. L.A. L. REV. 339 (2019) (discussing state-level cryptocurrency regulation).

101. See Davidson, supra note 100, at 800 (describing New York’s regulatory scheme); Susan Alkadri, Ar-
ticle, Defining and Regulating Cryptocurrency: Fake Internet Money or Legitimate Medium of Exchange?, 17
DUKE L. & TECH. REV. 71, 84 (2018) (discussing New York’s BitLicense).

102. See Minor, supra note 6, at 1161 (noting cryptocurrency businesses often operate across borders).

103. See, e.g., Shelagh Dolan, How the Laws & Regulations Affecting Blockchain Technology and Crypto-
currencies, like Bitcoin, Can Impact Its Adoption, BUS. INSIDER (Mar. 3, 2020, 5:20 PM), https://www.busi-
nessinsider.com/blockchain-cryptocurrency-regulations-us-global [https://perma.cc/ESRG-QZEH] (noting rela-
tionship between cryptocurrency adoption and regulation); Hayner, supra note 11 (reporting United States falling
behind other countries in blockchain development); Jeffrey Gogo, Ripple CEO Threatens to Relocate Company
Overseas Due to Unfavorable US Regulation, BITCOIN.COM (Oct. 13, 2020), https://news.bitcoin.com/ripple-
ceo-threatens-to-relocate-company-overseas-due-to-unfavorable-us-regulation/ [https://perma.cc/Z4HD-DUJX]
(describing dissatisfaction with U.S. regulations).

104. See Minor, supra note 6, at 1151-52 (noting problems associated with unclear regulations). An example
of this unpredictability is the SEC’s recent lawsuit against Ripple, which alleges that Ripple sold over $1 billion
in illegal securities since 2013. See First Amended Complaint at 1-2, SEC v. Ripple Labs, Inc., 2021 U.S. Dist.
LEXIS 203566 (S.D.N.Y. 2021) (No. 20-cv-10832) (arguing Ripple sold securities illegally). This action sur-
prised the company, particularly because they registered their cryptocurrency as a convertible virtual currency in
2015 as part of a settlement with FinCEN and the Department of Justice. See Nikhilesh De, Ripple Responds to
SEC Lawsuit over XRP Sales, COINDESK (Jan. 29, 2021, 3:05 PM), https://www.coindesk.com/ripple-responds-
to-sec-lawsuit-over-xrp-sales [https://perma.cc/3CQ6-VDEF] (describing settlement).

105.  See generally Rani Shulman, Note, Are Centralized Cryptocurrency Regulations the Answer? Three
Countries; Three Different Directions, 45 BROOK. J. INT’L L. 835 (2020) (describing other countries’ cryptocur-
rency regulations); Hayner, supra note 11 (noting other countries’ regulatory clarity attractive to cryptocurrency
businesses).

106. See Hayner, supra note 11 (noting lack of regulation).

107. See Crypto-Currency Act of 2020, H.R. 6154, 116th Cong. § 3 (2020) (assigning regulatory authority).



564 SUFFOLK UNIVERSITY LAW REVIEW [Vol. LIV:549

introduced the Bill, aiming primarily to reduce the regulatory uncertainty created
by overlapping authority between regulatory agencies.'*®

The Bill characterizes all blockchain-based assets as digital assets.'” Digital
assets would be divided into three categories: cryptocommodities, cryptocurren-
cies, and cryptosecurities, with the CFTC, FinCEN, and the SEC being the pri-
mary federal regulator for each subcategory, respectively.''® Cryptocommodi-
ties, per the Bill, are fungible, and the market treats them with no regard as to
who produced them; cryptocurrencies are essentially defined as digital represen-
tations of currency or currency derivatives, focusing mainly on such representa-
tions that are collateralized by physical assets; cryptosecurities are all block-
chain-based debt and equity.!"! The Bill requires exchanges trading in each
subcategory of digital assets to register with the relevant primary federal regula-
tor, who must maintain a public list of all such exchanges.!'?

With the Bill being merely proposed legislation, the SEC and CFTC each con-
tinue to claim some degree of regulatory authority over cryptocurrency.!'3 The
SEC’s authority derives from the Securities Act of 1933 (1933 Act) and the Se-
curities Exchange Act of 1934 (1934 Act), which give the SEC regulatory au-
thority over securities as defined in the 1933 Act.!'"* In addition to enumerating
a list of financial instruments that qualify as securities, the 1933 Act classifies
investment contracts as securities, though the statute does not specifically define
investment contracts themselves.!'> An investment contract is any investment in
a common enterprise where profits are derived solely from the work of others;
the Supreme Court established this framework in SEC v. W.J. Howey Co.''¢

Commentators generally agree that an ICO—investors exchanging funds for
cryptocurrency in the future, or exchanging funds for extant cryptocurrency and

108. See Kuhn, supra note 16 (describing motivation behind Bill).

109. See H.R. 6154 § 2(6) (defining digital assets).

110. See id. § 2(1)—(3) (defining cryptocurrency subcategories).

111. See id. (explaining subcategories). The cryptosecurity definition contains an exception for certain syn-
thetic derivatives operating in compliance with the Bank Secrecy Act, which is not relevant to this Note. See id.
(articulating exception to cryptosecurity definition).

112. See id. (creating registration requirement).

113.  See Minor, supra note 6, at 1159-61 (noting competing claims of regulatory authority).

114. See Securities Act of 1933 § 2, 15 U.S.C. § 77b; Securities Exchange Act of 1934 § 4, 15 U.S.C. § 78d
(granting regulatory authority over securities to SEC).

115. See 15 U.S.C. § 77b(a)(1) (defining security); ROBERT N. RAPP, 1 FEDERAL SECURITIES ACT OF 1933 §
2.01(16) (A.A. Sommer, Jr. ed., 2021) (explaining investment contracts). The 1934 Act defines securities sub-
stantially the same as the 1933 Act, except for its exclusion of short-term commercial paper from the definition,
which is beyond the scope of this Note. See RAPP, supra, § 2.01(1) n.1 (noting similarity between definitions in
1933 and 1934 Acts).

116. See 328 U.S. 293, 298-99 (1946) (establishing test to define investment contract). An investment con-
tract under the 1933 Act is a contract, transaction, or scheme, where a person invests in a common enterprise
with the expectation of profits derived solely from the efforts of others. See id. While Howey refers only to
money, later decisions have clarified that the investment may be some other exchange of value. See, e.g., Uselton
v. Com. Lovelace Motor Freight, Inc., 940 F.2d 564, 574 (10th Cir. 1991) (holding money investment not re-
quired for investment contract).
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promises of future development—is an investment contract under the Howey
framework, giving the SEC authority to regulate it as a security.!!” Less clear is
whether the cryptocurrency released under such an arrangement is also regulable
as a security and, if so, for how long.!'® Some commentators argue that the best
approach to determine this is to look at when the network of the offered crypto-
currency becomes sufficiently independent from the original issuer.!"® The SEC
asserts that cryptocurrencies released through ICOs are investment contracts and
therefore securities.!?® They additionally argue that this characterization attaches
to the offered cryptocurrency until its network reaches a point of sufficient de-
centralization, which has two effects: Offered coins are considered securities
until that point, and exchanges trading the coin before that point are subject to
securities laws.'?!

The CFTC’s authority to regulate commodity futures derives from the Com-
modity Exchange Act (CEA).'??> The CEA’s definition of commodities has be-
come quite broad over the years, including, “all services, rights, and interests . .
. in which contracts for future delivery are presently or in the future dealt in.”!?3
The CFTC claims regulatory authority over cryptocurrency based on this expan-
sive definition, a claim that several courts have supported.'?*

117. See Michael J. O’Connor, Overreaching Its Mandate? Considering the SEC’s Authority to Regulate
Cryptocurrency Exchanges, 11 DREXEL L. REV. 539, 572-73 (2019) (noting ICOs generally involve promise of
future development); Guseva, supra note 83, at 181-82 (explaining ICOs, similar fundraising methods have hall-
marks of securities); Goforth, supra note 62, at 422 (noting ICOs still likely securities regardless of coin’s utility).
But see Tiwari, supra note 9, at 622-23 (discussing difficulty of applying “efforts of others” prong of Howey test
to cryptocurrency from ICOs).

118. See O’Connor, supra note 117, at 573-75 (noting possibility of ICO-released cryptocurrency losing
security designation); Guseva, supra note 83, at 183-84 (describing decentralization stage of ICOs).

119. See O’Connor, supra note 117, at 573, 575-76 (arguing security designation does not extend to crypto-
currency after decentralization); Guseva, supra note 83, at 187 (arguing cryptocurrency purchasers after decen-
tralization have no securities law protection).

120. See SEC, RELEASE NoO. 81,207, REPORT OF INVESTIGATION PURSUANT TO SECTION 21(A) OF THE
SECURITIES EXCHANGE ACT OF 1934: THE DAO 11-13 (2017) [hereinafter DAO REPORT] (applying Howey anal-
ysis to ICO); Goforth, supra note 62, at 420-22, 440-41 (arguing most ICOs pass Howey test).

121. See O’Connor, supra note 117, at 563-64 (analyzing DAO Report). The decentralization framework
has not been fully tested in court, so it is not established precisely when a cryptocurrency is sufficiently decen-
tralized. See id. at 565 (questioning decentralization metric).

122. See Commodity Exchange Act § 3, 7U.S.C. § la.

123. See 7U.S.C. § 1a(9) (defining commodity).

124. See CoMMODITY FUTURES TRADING COMM’N, A CFTC PRIMER ON VIRTUAL CURRENCIES 10-12
(2017), https://www.cftc.gov/sites/default/files/idc/groups/public/documents/file/labcftc primercurren-
cies100417.pdf [https://perma.cc/U89P-BCSK] (claiming authority to regulate cryptocurrency); Commodity Fu-
tures Trading Comm’n v. McDonnell, 287 F. Supp. 3d 213, 228-29 (E.D.N.Y. 2018) (holding CFTC can regulate
virtual currencies like commodities); Commodity Futures Trading Comm’n v. My Big Coin Pay, Inc., 334 F.
Supp. 3d 492, 496-98 (D. Mass. 2018) (holding virtual currencies commodities because people deal in virtual
currency futures contracts); Minor, supra note 6, at 1160-61 nn.79-80 (discussing CFTC’s application of IRS
cryptocurrency definition). A major component of the CFTC’s claim of regulatory authority over cryptocurren-
cies is its increased authority to regulatory commodity spot markets—markets where physical commodities are
bought and sold for their present value as opposed to their expected future value. See James Michael Blakemore,
New Things Under the Sun: How the CFTC Is Using Virtual Currencies to Expand Its Jurisdiction, 73 ARK. L.
REV. 205, 211-13 (2020) (noting increased spot market antifraud and antimanipulation powers important to
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The SEC and CFTC have a history of competing over regulatory authority
since Congress created the CFTC in 1974.%5 This competition is expected, to a
degree, because they and other agencies generally try to maximize the scope of
their authority.'?® The commissions reached an impasse over their jurisdictions
in the early 1980s because of the CEA’s expansive commodity definition, which
they ultimately resolved by jointly proposing statutory amendments that Con-
gress adopted to settle the dispute; this suggests the agencies may be capable of
reaching a similar accord over cryptocurrency.'?’

III. ANALYSIS

A. Method of Analysis

The core problem hindering effective cryptocurrency regulation is the lack of
clarity about where regulatory authority lies.'?® The lack of clarity does not result
from underequipped regulatory bodies, but rather that the asset’s novelty means
it cannot be easily defined as one of the financial products that these bodies have
authority to regulate.'?® Moreover, it is clear from the text of the Bill that this is
the main problem it attempts to solve; the contents of the Bill are almost entirely
devoted to categorizing types of cryptocurrency, defining key terms ancillary to
the cryptocurrency categories, and assigning “primary regulatory authority”
based on those categories.'3°

cryptocurrency enforcement). Congress, in the aftermath of the 2008 financial crisis, loosened the CFTC’s re-
quirements for establishing manipulation in commodity spot markets. See id. at 223 (describing recent changes
to CFTC’s regulatory authority). The fact that there are some cryptocurrency futures contracts in existence allows
the CFTC to claim cryptocurrency is a commodity, while their ability to regulate spot markets allows them to
regulate cryptocurrency markets broadly. See id. at 234-35 (noting importance of spot market powers to regulate
cryptocurrency); McDonnell, 287 F. Supp. 3d at 227 (holding CFTC may regulate commodity regardless of
whether dispute implicates futures contracts).

125. See Bagby et al., supra note 36, at 449 n.118 (discussing history of jurisdictional competition between
SEC and CFTC); Elizabeth F. Brown, The Continuum of Financial Products,25 STAN. J.L. Bus. & FIN. 183, 195
(2020) (noting overlapping definitions cause turf wars between regulators).

126. See Blakemore, supra note 124, at 212 (noting regulatory agencies compelled to seek fullest extent of
jurisdiction).

127. See JONATHAN G. KATZ, 1 FEDERAL SECURITIES EXCHANGE ACT OF 1934 § 1.01(3)(j) (A.A. Sommer,
Jr. ed., 2021) (describing accords between SEC and CFTC codified in 1982).

128.  See Minor, supra note 6, at 1159-61 (noting competing regulatory agencies). Moreover, this regulatory
competition is unlikely to be resolved without legislative intervention—the vagueness of the 1933 Act and the
CEA gives the SEC and CFTC leeway to battle each other over the right to regulate new financial instruments,
which they have a history of doing. See Bagby et al., supra note 36, at 449 n.118 (discussing history of jurisdic-
tional competition between SEC and CFTC).

129. See Minor, supra note 6, at 1151-52 (attributing regulatory shortcomings to rapid pace of innovation);
Goforth, supra note 25, at 69-70 (discussing inconsistent terminology); Goforth, supra note 62, at 456-57 (noting
problems with terminology impede effective regulation). Additionally, because of the pace of innovation in the
cryptocurrency space, the meaning of cryptocurrency to regulators can lag behind its meaning among industry
professionals. See Goforth, supra note 62, at 456-57 (noting fast-paced development of cryptocurrency created
terminology problems).

130. See generally Crypto-Currency Act of 2020, H.R. 6154, 116th Cong. (2020).
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This section will therefore assess some of the likely effects of the Bill were it
to be implemented and evaluate whether and to what extent it solves these prob-
lems.”3! The Bill received little attention and never made it out of committee
because of its author’s membership in a different committee and the minority
party in the House of Representatives; this approach, however, can reveal what
actions are necessary to resolve the aforementioned regulatory problem. '

B. The Bill’s Likely Practical Effects

1. The CFTC and Cryptocommodities

The first likely practical effect of the Bill is that it will solidify the CFTC’s
expansive interpretation of the commodity definition.'3* The CEA, which is the
main source of the CFTC’s authority, defines “commodity” very broadly.!3* The
CFTC has thus interpreted “commodity” broadly to include most cryptocurren-
cies in the statutory definition.'3® Courts have supported this interpretation.!3¢

The Bill does not substantially change this definition.'3” The Bill assigns pri-
mary regulatory authority of cryptocommodities to the CFTC; the main charac-
teristic of cryptocommodities is that they are fungible.!*® The vast majority of
cryptocurrencies are fungible, except for a small subset of cryptocurrencies
known as nonfungible tokens.'** Taken with the other definitions, this suggests
that the Bill would not substantially change the status quo and result in the CFTC
retaining its established regulatory authority over most cryptocurrencies. '4?

131.  See infra Part 111.B (assessing Bill’s tendency to do what it ostensibly intends).

132. See Kuhn, supra note 16 (reporting Bill unlikely to pass); infra Part IIL.C (recommending further action
based on analysis of Bill).

133.  See infra Part 111.B.3 (explaining Bill’s impact in making CFTC primary federal regulator of crypto-
commodities); Commodity Futures Trading Comm’n v. McDonnell, 287 F. Supp. 3d 213, 228 (E.D.N.Y. 2018)
(holding virtual currencies regulable under commodities rules).

134. See Commodity Exchange Act § 3,7 U.S.C. § 1a(9). The statutory definition of commodities includes
“all services, rights, and interests . . . in which contracts for future delivery are presently or in the future dealt
in.” Id.

135. See Blakemore, supra note 124, at 236 (describing CFTC’s interpretation of commodity definition).

136. See McDonnell, 287 F. Supp. 3d at 228 (holding cryptocurrency falls within statutory definition of
commodity); Commodity Futures Trading Comm’n v. My Big Coin Pay, Inc., 334 F. Supp. 3d 492, 496-97 (D.
Mass. 2018) (holding cryptocurrencies commodities under CEA).

137. See Crypto-Currency Act of 2020, H.R. 6154, 116th Cong. (2020) (containing no provision amending
statutory commodity definition).

138. Seeid. § 2(1)(A) (noting cryptocommodities have “full or substantial fungibility”). While the statutory
definition of “commodity” does not refer to fungibility, it is implied in the common definition of commodity,
which courts will employ to bolster their analysis of whether something is a commodity. See McDonnell, 287 F.
Supp. 3d at 228 (noting “uniform quality and value” part of common commodity definition).

139.  See supra note 58 and accompanying text (discussing fungible and nonfungible cryptocurrencies).

140. See H.R. 6154 § 2(2)—(3) (defining cryptosecurity and cryptocurrency without reference to fungibility);
Commodity Futures Trading Comm’n v. McDonnell, 287 F. Supp. 3d 213, 228 (E.D.N.Y. 2018) (confirming
CFTC authority to regulate cryptocurrencies like commodities).
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2. The SEC and ICOs

The next likely practical effect of the Bill is that it will confirm the SEC’s
authority to regulate ICOs."*! As the SEC has increased its enforcement over
ICOs, it has asserted that its authority derives from most, if not all, ICOs being
investment contracts, which qualifies them as securities and subjects them to
SEC regulation.'*? ICOs typically involve either a promise of profit or a promise
of development of the offered coin, which means that ICOs pass the Howey test
that determines whether a financial asset is an investment contract.'43

The Bill does not directly address ICOs.!** Instead, the Bill gives the SEC
primary regulatory authority over cryptosecurities, which are defined as debt or
equity resting on a blockchain or decentralized ledger.'* Crucially, the Bill does
not state that cryptosecurities are securities, and it does not change the statutory
definition of “securities,” which would require amending the 1933 Act.'*® Asa
result, if the Bill passed, courts would use the same Howey analysis to determine
whether an ICO is an investment contract and therefore a security as they do
now.'*” Tt is therefore unlikely that the Bill would substantially affect the SEC’s
enforcement posture toward ICOs, which leaves the problem of unclear regula-
tory authority unresolved.'*3

3. Exchanges and Hedge Funds

Another practical effect of the Bill is that regulatory authority over cryptocur-
rency exchanges and hedge funds would remain unclear.'* The Bill provides
that exchanges trading in whatever subcategory of cryptocurrency must register

141. See DAO REPORT, supra note 120, at 11-13 (arguing ICO investment contract under Howey analysis);
H.R. 6154 (leaving out ICOs and discussion of investment contracts).

142. See supra note 120 and accompanying text (explaining source of SEC regulatory coins released in
1COs).

143. See Goforth, supra note 62, at 419 (describing purpose of ICOs to raise funding for business ventures);
Popper, supra note 70 (reporting ICO buyers typically expect investment to appreciate); O’Connor, supra note
117, at 562-63 (noting presence of promise or expectation of profit or development important for investment
contract characterization).

144. See H.R. 6154 (failing to mention or characterize ICOs).

145. Seeid. § 2(3)(A) (defining cryptosecurity).

146. See RAPP, supra note 115, § 2.01(a)(1) (describing effect of security definition on federal securities
laws); H.R. 6154 (containing no provision to update security definition).

147. See H.R. 6154 § 2(3)(A) (creating cryptosecurity designation rather than redefining security); supra
note 116 and accompanying text (describing Howey analysis); O’Connor, supra note 117, at 572-73 (arguing
most ICOs involve sale of securities under Howey analysis).

148. See H.R. 6154 § 3(c) (assigning cryptosecurity regulation to SEC). Another factor to consider is that
regulatory bodies usually seek to maximize their jurisdiction. See Blakemore, supra note 124, at 212 (noting
regulators’ tendency to want to expand jurisdiction). Except for the jurisdiction it would retain over ICOs, the
SEC’s authority under the Bill is relatively small; it would extend primarily to equity tokens, which are a small
subset of the greater cryptocurrency landscape. See H.R. 6154 § 2(3)(A) (stating cryptosecurity means debt and
equity on blockchain ledger); supra note 63 and accompanying text (discussing equity tokens).

149.  See infra Section I11.B.3 (arguing Bill does not substantially change regulation of exchanges and hedge
funds).
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with the relevant primary federal regulator, and that regulator must maintain a
public list of those exchanges, but exchange is not defined in the Bill.'** The
Bill does not directly provide for the regulation of cryptocurrency hedge funds,
but these funds deal mostly with cryptocommodities.'' The CFTC would there-
fore regulate most exchanges and hedge funds.'>?

Two factors complicate this: First, while ICOs generally constitute invest-
ment contracts, it is not settled whether exchanges trading the offered cryptocur-
rency deal in investment contracts, subjecting them to SEC regulation.'>® An
ICO is an investment contract even though the offered cryptocurrency may be a
commodity, so an exchange dealing exclusively in cryptocommodities may not
preclude SEC regulation, creating potential regulatory overlap.!>* Second, most
commodity-token trading involves forward-delivery contracts specifying physi-
cal delivery and cash settlement, which curtails the CFTC’s ability to regulate
hedge funds trading only in forward-delivery contracts.'>® This exception de-
rives from the CEA, which the Bill would not modify, limiting the CFTC’s abil-
ity to regulate cryptocurrency hedge funds.!3°

150. See H.R. 6154 § 4 (stating registration requirements for exchanges).

151. See H.R. 6154; PRICEWATERHOUSECOOPERS, supra note 51, at 11 (stating funds’ top traded coins in-
clude Ethereum, Ripple, Litecoin, Bitcoin, and EOS).

152. See H.R. 6154 § 3 (assigning exchange regulation based on type of coin traded); supra Section II1.B.1
(noting majority of cryptocurrencies fall under cryptocommodities subcategory); supra note 151 and accompa-
nying text (indicating cryptocurrency hedge funds trade primarily in cryptocommodities). While the Bill does
not explicitly mention hedge funds, it requires primary federal regulators to keep a list of licenses, certifications,
or registrations required to trade in the relevant digital asset; because cryptocurrency hedge funds trade in those
digital assets, they would be subject to regulation by the primary federal regulatory under that provision. See
H.R. 6154 § 5 (requiring primary federal regulator to list licenses required to trade in digital assets).

153. Compare DAO REPORT, supra note 120, at 17 (asserting platforms trading security cryptocurrency sub-
ject to SEC regulation), with O’Connor, supra note 117, at 575-76 (arguing SEC cannot regulate cryptocurrency
exchanges not trading in investment contracts). A further confounding factor is that regardless of whether the
SEC has authority to regulate exchanges, they closely resemble broker-dealers and there may be compelling
policy reasons to regulate them. See generally Chu, supra note 47 (arguing SEC should regulate cryptocurrency
exchanges like broker-dealers).

154. See O’Connor, supra note 117, at 543 (noting commodity cryptocurrency becomes security when ac-
companied by promise like in ICO). This creates the possibility of a situation where a cryptocurrency is a cryp-
tocommodity under the Bill’s definitions, yet also a security because it was released in an ICO and has yet to
shed its security status. See id. at 561-62 (noting cryptocurrency released in ICO retains security status for inde-
terminate period); H.R. 6154 § 2(1) (defining cryptocommodity).

155. See Mokhtarian & Lindgren, supra note 47, at 139-40 (noting CEA requirements exempt cryptocur-
rency transactions from certain CFTC regulations). The unique nature of cryptocurrency means that it is much
more common for parties to intend to physically settle the option contract—that is, physically deliver the com-
modity described in the option—within the twenty-eight day statutory period. See id. at 139 n.155 (articulating
such intent more common for cryptocurrency than other commodities). This results from the decades-old CEA
not having contemplated the existence of a commodity like cryptocurrency. See id. (explaining CFTC believes
exception not appropriate given cryptocurrency characteristics). Additionally, the CFTC cannot abrogate this
exception on its own; Congress must amend the CEA to do so. See id. (explaining only Congress has authority
to change delivery period exception).

156. See id. at 139-40 (describing forward-delivery contracts removing commodity-token trading from
CFTC regulation). It is a matter of debate whether this exception is beneficial; the CFTC lobbied Congress to
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C. Resolving the Problem

The Bill attempts to solve a pressing issue in the cryptocurrency industry.'>’

While its attempt to categorize types of cryptocurrency is interesting from an
academic perspective, it fails to substantially change the cryptocurrency regula-
tory landscape.!>® Implementing the Bill would thus still leave major regulatory
gaps that increase uncertainty for cryptocurrency businesses and will likely harm
the industry.'>°

Analyzing the Bill’s likely effects illustrates that significant change is not pos-
sible without updating the definitions of “commodities” and “securities.”'®® The
sources of these definitions are the 1933 Act and the CEA.'®! The solution to the
current cryptocurrency regulatory problems must therefore be to amend these
acts.'®? At this point, the SEC and CFTC have considerable experience regulat-
ing cryptocurrency and they understand the steps necessary to allow them to reg-
ulate cryptocurrency with the precision they regulate traditional financial as-
sets.!® Because regulatory overlap between the CFTC and SEC is a core part of
the problem, Congress should direct them to come together and propose amend-
ments to their respective governing acts to resolve the problem.!'%*

Specifically, the SEC and CFTC should determine an agreeable way to make
the CFTC the primary federal regulatory agency for cryptocurrency, while al-
lowing the SEC to retain its authority to regulate ICOs.!% This would be an
effective solution because a common thread among many cryptocurrency issues
is cryptocurrency’s susceptibility to manipulation and price volatility.'®® The

remove it, but some commentators view it as supporting innovation in the industry. See id. at 139-40, 139 n.155
(noting CFTC’s desire to remove exception but calling exception essential).

157. See supra Section II.B (noting problem of overlapping regulatory authority); supra note 130 and ac-
companying text (arguing regulatory overlap primary problem Bill attempts to solve).

158.  See supra Section II1.B (arguing Bill does not significantly change regulatory situation); see, e.g., Go-
forth, supra note 25, at 97-104 (discussing token classifications); Goforth, supra note 62, at 427-37 (discussing
variety of proposed cryptocurrency classification schemes); Tiwari, supra note 9, at 620-24 (noting difficulties
in classifying cryptocurrencies).

159.  See supra Section I1.B (discussing need for regulation); supra Section II.C (noting sources of regulatory
overlap and inadequacy of present cryptocurrency regulation); supra Section IILB (arguing Bill does not sub-
stantially affect present regulatory scheme).

160. See supra Section IIL.B (illustrating security and commodity definitions confound Bill’s attempts to
clarify regulatory authority).

161. See Securities Act of 1933 § 2, 15 U.S.C. § 77b(a)(1) (defining security); Commodity Exchange Act §
3,7 U.S.C. § 1a(9) (defining commodity); SEC v. W.J. Howey Co., 328 U.S. 293, 297 (1946) (using statutory
security definition to determine scope of SEC’s authority); Commodity Futures Trading Comm’n v. McDonnell,
287 F. Supp. 3d 213, 225-26 (E.D.N.Y. 2018) (using statutory commodity definition to determine scope of
CFTC’s authority).

162. See supra note 161 (illustrating CEA and 1933 Act control scope of CFTC and SEC authority).

163. See Tiwari, supra note 9, at 626 (discussing CFTC cryptocurrency enforcement). See generally Hen-
ning, supra note 72 (describing SEC cryptocurrency enforcement).

164. See KATZ, supranote 127, § 1.01(3)(j) (noting CFTC and SEC reached agreement to resolve regulatory
overlap and agreement eventually codified).

165.  See infra notes 166-70 (justifying proposed approach).

166. See supra Section IL.B (describing factors justifying regulation).
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CFTC has shown that it can effectively prevent market manipulation since gain-
ing additional antimanipulation and antifraud enforcement authority.'¢’

Next, this solution is in line with certain realities about cryptocurrency; for
example, courts and commentators generally agree that most cryptocurrencies
are commodities under the current “commodity” definition.!%® The act of releas-
ing such a commodity through an ICO, however, is an investment contract and
therefore a security under the purview of the SEC.!'® By declining to wholly
redefine cryptocurrency or existing regulatory authority, this solution avoids fur-
ther confusing regulators, industry professionals, and consumers.!”°

Finally, this solution is relatively straightforward to implement.'”! For the
CFTC, Congress would merely need to amend the CEA to include cryptocur-
rency in the “commodity” definition.!”? For the SEC, Congress would need to

167. See Blakemore, supra note 124, at 222-23 (describing CFTC’s enhanced antimanipulation powers).
Expansion of the CFTC’s antimanipulation and antifraud powers has extended to acts of fraud or manipulation
that affect commodity derivatives markets—the traditional ambit of the CFTC’s authority—or such acts that
affect commodity prices in spot markets. See id. at 249 (noting effect of increased CFTC authority). This au-
thority is sensible given the close relationship between spot market prices and commodity futures markets. See
id. (explaining justification for authority). Codifying cryptocurrency into the commodity definition would
broadly enable the CFTC to prevent acts with manipulative effects on the price of cryptocurrency, ranging from
pump-and-dump schemes to 51% attacks. See id. (noting CFTC authority to regulate spot market price manipu-
lation); Egkolfopoulou & Wells, supra note 76 (describing manipulative effect of pump-and-dump); Bratspies,
supra note 4, at 25 (noting danger of 51% attacks). Crucially, the CFTC is better equipped to police this type of
manipulation than the SEC because of the broad definition of commodity. See Blakemore, supra note 124, at
248 (noting CFTC antimanipulation authority broader than SEC). Additionally, the CFTC is equally as equipped
as the SEC to prevent cryptocurrency problems such as the need to protect consumers using exchanges; the SEC’s
broker-dealer rules may be suitable for regulating exchanges, but the CFTC has almost identical rules that would
be equally effective for protecting consumers. See Chu, supra note 47, at 2339 & n.125 (describing similar rules
for futures commission merchants and broker-dealers).

168. See Commodity Futures Trading Comm’n v. McDonnell, 287 F. Supp. 3d 213, 228-29 (E.D.N.Y. 2018)
(holding CFTC can regulate virtual currencies like commodities); Commodity Futures Trading Comm’n v. My
Big Coin Pay, Inc., 334 F. Supp. 3d 492, 496-98 (D. Mass. 2018) (holding virtual currencies similar to commod-
ities because virtual currency futures contracts traded); Blakemore, supra note 124, at 231-32.

169. See supra Section I1.B (explaining ICOs involve investment contracts). The main problem with apply-
ing securities laws to ICOs is that the SEC has not clearly articulated the stage where securities laws cease ap-
plying to the cryptocurrency the ICO released. See O’Connor, supra note 117, at 563-64 (noting unclear when
cryptocurrency no longer investment contract under current SEC framework). One commentator articulated a
framework for determining the point at which a cryptocurrency offered in an ICO becomes decentralized enough
to no longer be an investment contract. See generally Guseva, supra note 83 (articulating framework for evalu-
ating decentralization and applying framework to use cases). If Congress codified this framework, or a similar
one, it would substantially clarify the present questions of the limits of SEC regulatory authority over ICOs and
cryptocurrency. See O’Connor, supra note 117, at 565 (identifying sources of confusion regarding SEC regula-
tory authority).

170. See supra Section III.A (arguing confusion over how to characterize cryptocurrencies primary regula-
tory problem); Minor, supra note 6, at 1151-52 (arguing confusing regulations harmful).

171. See infra notes 172-73 and accompanying text.

172. See Commodity Exchange Act § 3, 7 U.S.C. § 2(a)(1)(A) (giving authority to CFTC to regulate com-
modity futures; “commodity” defined in CEA); supra Section III.B (arguing change to commodity definition
necessary to clarify cryptocurrency regulation).
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amend the 1933 Act to codify precisely when a cryptocurrency becomes so de-
centralized that it is no longer an investment contract.!”?

IV. CONCLUSION

The advent of blockchain technology and cryptocurrency has the potential to
revolutionize the global economy. Even those who do not believe in its revolu-
tionary potential acknowledge that cryptocurrency is on its way to becoming a
permanent fixture in our financial system. Because of this, it is important to
make it a part of the existing financial regulatory structure.

The Bill does not substantially clarify cryptocurrency’s place in the broader
regulatory landscape. Most of the regulatory problems that currently hamper the
growth of the cryptocurrency industry would remain. The Bill does, however,
demonstrate that it is necessary to update the statutory definitions of “commod-
ity” and “security” to resolve those problems. This conclusion should serve as a
call for the SEC and CFTC to propose amendments to their respective acts and
take a substantial step toward improving the cryptocurrency regulatory scheme.
Simplicity and predictability are critical to a successful regulatory scheme. Stat-
utorily defining cryptocurrency as a commodity, and statutorily delineating the
point at which coins released in ICOs cease to be investment contracts, would
promote these goals and remove ambiguity regarding who has authority while
allowing the CFTC and SEC to continue protecting investors.

Jack J. Longley

173. See supra Section III.C (arguing necessity of updating 1933 Act).



